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SCOTtT SMITH 
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) Civil Action No. 1872-CV-00404 
). 


JPMORGAN CHASE BANK, NA AND 
HARNION LAW OFFICBS, PC 
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Defendants. 
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EMERGENCY MOTION TO ENTER PROTECTI VE ORDER, STAY DISCOVERY AND 


Defendant JPMorgan Chase Bank, N, A. (“Chase” or “Defendant"), moves pursuant to 


Massachusetts Superior Court Rule 9A(eXl), tliat this Honorable Court enter a protective order staying 


discovery until after this Court has ruled on Chase’s Motion to Dismiss. Chase represents that Plaintiff 


refused to assent to Chase’s request to stay discovery until after Chase’s Motion to Dismiss had been 


ruled t ;pon. 


Chase also requests that this Honorable Court accept Chase’s Motion to Stay for its review and 


filing n tho above referenced matter. Chase further represents that its requests should be granted on the 


following grounds.' 


1. Plaintiff filed the instant suit by filing his Complaint on or about July 30,2018. 

2. Defendant removed the matter to die United States District Court for the District of 


Massachusetts on August 7, 2018. Pursuant to an Order of the United Slates District Court dated 


September 25,2018, this matter was subsequently remanded to this Court. 
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3. On December 14,2018 Chase served Plaintiff with a Motion to Stay Discovery pursuant 
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to Superior Court Rule 9 A. Chase provided a courtesy copy vie email on December 13,2018. See 


Motio i to Stay Discovery attached hereto. 


! 4, On December 19,2018, Defendant served Plaintiff with a Motion to Dismiss pursuant to 

Superior Court Rule 9A. The basis for Defendant’s Motion to Dismiss is that Plaintiff lacks standing to 


bring his daims as they were forfeited by virtue of his bankruptcy discharge, among other defenses to the 


On December 21, 2018, Plaintiffs counsel requested an additional two weeks to serve a 


response to Chase’s Motion to Dismiss Plaintiffs First Amended Complaint, and similarly enlarge the 
time to serve ia response to Chase's Motion to Stay Discovery. 


! <$• By agreement. Defendant initially provided Plaintiff until January 21, 2019 to serve an 

I ' 

opposition to Chase’s Motion to Dismiss Plaintiffs First Amended Complaint and Chase's Motion to 

I, ’ • 

Stay Discovery. By agreement. Defendant provided an additional ten (10) days until January 31, 2019. 

! 7. On January 2,2018, counsel for Chase received a copy of Plaintiffs Application for Final 

I * ^ 5 I - 5 *“ I f a 1 Cl f JirJl i fair § jffjlf jr y * Jr Jjl J w » J M M w Jf ar Jr 

Judgment pursuant to Massachusetts Rules of Civil Procedure, Rule 33(a) that was filed on December 28, 
2019. Plaintiff did not provide prior notice of this filing despite the fact he was in receipt of both a 

Motio i to Stay Discovery and a Motion to Dismiss, both served pursuant to Superior Court Rule 9A 

ifil I lUniinilff I ftff fWif fillf If rff/ ifJITTH 

Additionally, Plaintiff knowingly requested additional lime to respond to the motions until January 21. 


2019. i 


j 8. The effect of Plaintiffs Appl icalion Requesting Final Judgment, filed after Plaintiff 
requested additional time to respond to the Motion to Dismiss and the Motion to Stay Discovery, is that 
this C<j,urt would not reach Chase’s motions prior to this Court being presented with Plaintiffs Request 


for Filial Judgment. 
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9. The Court entered a Default Order on January 3,2019, which Defendant received on 


iiwiil'iii:; 


Jnnuarjy 10, 201^ 


10. At this juncture in the litigation, the entrance of a Default Order for failure to respond to 

,, “■■■•% V * , ” r 11 ■ 1 !' 1 Pt f ' • • . 
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Plaintiffs discovery requests is premature an Chase emailed the Plaintiff a courtesy copy of Chase's 
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Motion to Stay Discovery on December 13,2018 with a mailed copy on December 14,2018. 
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11. Chase requests relief from the instant Default Older due to Chase's outstanding motions. 


currently in possession of Plaintiff. It would be inequitable to allow the Default Order to stand at this 


point in the litigation with a Motion to Dismiss and a Motion to Stay pending, which have not yet 


reached the Court despite being in the possession of Plaintiff 


12. . Chase has presented meritorious arguments in both its Motion to Stay Discovery and its 

Motion to Dismiss. Counsel for Chase has further acted in good faith throughout the Case by providing 


opposing counsel the accommodation of additional time to respond to Chase's motions. 

13. Despite Chase granting Plaintiff until January 21, 2019, with an additional extension until 


January 31,2019, Plaintiff nevertheless moved forward and filed his Application Requesting Pinal 
Judgment, unknown to counsel for Chase, which effectively would preclude Chase from having its 


motions heard by this Court, As a result, this is a grave injustice considering Chase's agreement in good 


faith tb iwovide Plaintiff with additional time to respond to ite Motion 
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9. The Court entered a Default Order on January 3,2019, which Defendant received on 


10. At this juncture in the litigation, the entrance of a Default Order for failure to respond to 


s discovery requests Is premature as Chase emailed the Plaintiff a courtesy copy of Chase's 


Motion to Stay Discovery on December 13*2018 with a mailed copy on December 14,2018 


11. Chase requests relief from the instant Default Order due to Chase's outstanding motions, 
ly in possession of Plaintiff. It would be inequitable to allow the Default Order to stand at this 

l the litigation with a Motion to Dismiss and a Motion to Stay pending, which have not yet 
1 the Court despite being in the possession of Plaintiff. 

12. _! Chase has presented meritorious arguments in both its Motion to Stay Discovery and its 

good faith throughout the case by providing 

ig counsel the accommodation of additional time to respond to Chase’s motions. 

13. Despite Chase granting Plaintiff until January 21, 2019, with an additional extension until 
' 31,2019, Plaintiff nevertheless moved forward and filed his Application Requesting Final 

snt, unknown to counsel for Chase, which effectively would preclude Chase from having its 
3 heard by this Court. As a result, this is a grave injustice considering Chase's 
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to Dismiss. Counsel for Chase has further acted 


opposi 


motioj 


Disco 


requci 


WHEREFORE, Chase respectfully requests that this Honorable Court 


grant the following relief: 
Enter a protective order staying discovery until forty-five (45) days after this Court has 
ruled on Chase's Motion to Dismiss; 
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Vacate the DefeuR Order entered to Mawochuaetta Rules of Civil Procedure, 


Rule 33(A); 


3. Chase requests a hearing on 


4 Grant such other relief this Court deems just. 


Dated; January U, 2019 


Respectfully Submitted, 


PARKER IBRAHIM & BERG LLP 

Attorneys for Defendant, 

JPMorgan Chase Bank, N.A., 


Patrick S. Tracey, BBO# 659626 fj 

One Financial Center, 15 Floor 

Boston, MA 02111 

Phone: 617.918.7613 

Facsimile: 617.918.7878 

Email: patrick.tracey@piblaw.oom 
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Dean Attorney Wmwx: 

Bncloecd M .o Superior PApi^to^ ~ 

Banli NJL't Motion to Stay Discovery m the above referenced matter. 

If ,c„ wl* to file » oppoeWon to top Motion ple«. forw»d toe «me to my eltonrion in 
accordance with Superior Court Rule 9A. 
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December 14,2018 

Y^twMT CLASS MA P- md 

Brian J. Waaocr, Esq. 

Realty Require, PC 
P.O.Box 151 

W. Hyannisport, MA 02672 

; jte Scott C. Smith v. JPMorgan Chase Bank NM et aL 
Qtvt\ Action No.: 1 872-CV-4M 


Thank you for yoor attention to this matter. 
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Sincerely, 
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Patrick S. Tracey 
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Ibrahim & Berg llp 


f. Was sec, Esq. 
Esquire, PC 
ox 151 


MA 02872 


R« Scott C. Smithy. JPMorgan Chase Bank, NA.,etaL 


ttomey Wasser: 

Enclosed pursuant to Superior Court Rule 9A please find JPMorgan Chase Bank, N.A.’s 


Motit <n to Stay Discovery fa the shove referenced matter, 

• . ■ ' . • ' /*. • / jrj • “J " ■. " 111 !’; " • 1 ,# 

If yoo wish to file an opposition to the Motion, please forward the same to my attention in 
accor lance with Superior Court Rule 9A, 

Thank you for your attention to this matter. 


Patrick S. Tracey 


Bodkin Office 

One HundalOMSar—Boston, MA.0S111 
Chicaco - NkwJjbsky - New York 


(5l7.W8.7«)0 

COUWTT - Panr^Tm fn u 


iu 

























Jl.jud.state,ma,us:8080/esemces/search,page, 16?x=19XfxldO4WOrwltP7zqg43Yz0fJjAKu - Internet Explorer 


p://lmassweb01.jud,sta... 



ill*ter.iI i ■i 






I 



'STABLE, 

liill 


SUPERIOR COURT DEPARTMENT 

OF THE TRIAL COURT 

CIVIL ACTION NO. 1S72-CV-404 


SMITH, 


Plaintiff 


'ROAN CHASE BANK, N.A. and 
ION LAW OFFICES, P.C. 


Defendants 
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On or about July 30, 2018, Plaintiff Scott C, Smith (“Plaintiff") filed a Complaint (the 
“Complaint”) against Chaste and Harmon in Barnstable Superior Court, Massachusetts alleging 
varic us claims in connection with a foreclosure of real property located at 230 Starboard Lane, 


Oste Title, Massachusetts (the ‘'Property* 1 ),, Chase removed the case to the United States District 


for the District of Massachusetts on August 7, 2018. On or about September 5* 2018, 


Plairitiff filed his First Amended Complaint in the United States District Court for the District of 


ichusetts. Plaintiff also moved to remand and the Court remanded the case back to 


>le Superior Court on September 12* 2018 for lack of diversity jurisdiction holding that 

• • *.. •* ■ ■’ ■ ; i*y- ■' 11 '■ “ 1 's" .1.",i. 


Hannon is a citizen of Massachusetts. Notably, Harmon has yet to be served in this case despite 


an Assented-to Motion between Chase and Plaintiff to enlarge time to serve Hannon up to 


#A»V 


V f A*,, |,i :, 


JanuirySO, 2019. 

On October 1, 2018, Plaintiff propounded discovery on Chaser including Requests for 
Prod retton of Documents, Interrogatories, and Requests for Admissions. On November 6, 2018, 


Plairitiff also served Chase with a Maxs.R.Civ.P. 30(b)(6) deposition notice Opposition 

j 

Notice”). Furthermore, the Deposition Notice is overly broad, general and vague in many areas. 


Many of the areas of inquiry in (he Deposition Notice have no bearing or relevance to the case at 


i&suej. Overall, the requests for discovery are onerous and would place a significant burden on 


Chass even before Chase has an opportunity to file are responsive pleading. As such, Plaintiffs 

' 

discovery requests are untimely, overbroad and unnecessary at this point in (he litigation 
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Rule 26(c) gives the Court a number of possible options in considering a motion for a 


protective wrier, including: “(1) that discovery not be had; fori (2) that discovery may bo had 
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specified terms and conditions, including a designation of the time or place, 


Ches apeake Inv Sens., Inc. v. Olive Grp. Corp., C.A. No. 022654BLS, 2002 WL 31379955, at 
*1 (1 rfaas, Super. Sept. 13,2002) citing Wansong v. Wansong, 395 Mass 154, 156 (1985). 

‘In ietemuning whether a protective order should issue, a judge must assess the competing 
inter ssts of preventing “annoyance, embarrassment, oppression, or undue burden or expense, ’ ... 
and xmsiderationB of an efficient and just resolution of the action. 

[a jwtge is] entitled to a broad measure of discretion.’” Id. 
opportunity for discovery if their complaints and affidavits have 
shoving warranting the requested discovery.” KA. Miller, Inc. v. S 
100 (1989) citing MacKnight v. Leonard Morse Hosp ., 828 f 
(“p |iscovery cannot be used as a vehicle for discovcrinc a rieh* of 


'In making this assessment 


'not made even a minimal 
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December 17, 2018. Chase believes that through its dispositive motion, Plaintiffs causes of 
actic (i as to Chase will be dismissed Alternatively, if the Court does not dismiss Plaintiffs 
causes of action as to Chase in their entirety. Chase believes that the Court will dismiss the 
majority of Plaintiffs claims that would, undoubtedly, 


alter the scope of discovery in this matter 

moving forward. 

! • I. : 1 ... ; . 'i. 

I Y •. . . • .... * • . 

Accordingly, to avoid conducting any unnecessary, costly and wasteful discovery in thte 
matter. Chase respectfully requests that this Honorable Court stay all discovery until after the 
Court rules on Chase’s dispositive motion, and until after co-defendant is served with the 

I . , * *. * ‘. . . r * ’ . i '. . 

operative Complaint In filing the instant motion, Chase notes that no party will be prejudiced by 
staying diseovery. Indeed, to the contrary, both Chase and Harmon stand to be prejudiced if 
forced to engage in discovery at the present lime. 

Chase has not filed a responsive pleading to Plaintiffs Complaint or First Amended 

Complaint due to Plaintiffs counsel’s assertions that a Second Amended Complaint would be 

k . * _ . : I itWj/l f It i* * . 

filed with the Court. In fact, during oral argument in federal Court, Plaintiffs counsel again 

stated in during the hearing to remand the case that he would be filing a Second Amended 

Complaint. To date. Plaintiff has still no. filed . Second Amended Complaint that would provide 
Chase with the prospect to evaluate and PluirtHtfVo Pi ■ i , __ 
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Cora plaint A may of discovery would be m the intenwt of all parties to narrow the cme issues in 
onkr for the parties to provide complete ratpouse* to dlficovery requests. 

Moreover, to promote judicial economy and avoid prejudice to any party, and to allow 
^ m 6 to appropriately respond to Plaintl/fi Second Amended Complaint, a stay of discovery is 
warn wted. Chase’s request for a stay of discovery pending the filing of Plaintiffs Second 
Ameided Complaint Is reasonable. Chase may file a responsive pleading to the Plaintiffs 
Com >laint that may obviate the need for disooveiy and/or the deposition of Chase. Chase should 
not t c required to incur the significant expense of preparing discovery at this juncture in the 
litigation, as wdl presenting a witness for deposition. Indeed, staying discovery in this matter 

i : : * * * • ; * • * 

until after Chase has the opportunity to respond to Plaintiff s Second Amended Complaint will 
not prejudice any party, and will likely achieve judicial economy for the Court 


For the foregoing reasons, Chase respectfully requests that the Court stay discoi 
this matter until after it rules on Chase’s Motion to Dismiss, and until after Plaintiff sen 

defendant Hannon with the operative complaint 

I • ‘ •. . 

Date: December 13, 2018 Respectfully submitted, 

PARKER IBRAHIM & BERG LLP 

Attorneys for Plaintiff, 

JPMorgan Chase Bank, N.A. 


Patrick S. Tracey, BBO# 63962f/ 
Jeffrey D. Adams, BBO# 662<fy? 
One Financial Center, 15* Floor 
Boston, MA 02111 
Phone: 617-918-7613 
Facsimile: 617.918.7878 
Email: Potrick.fracey@piblaw.con 
Jeffiey.adam 3 @piblaw.c 0 r 
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